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Chapter 2

The First Amendment in School Library Media Programs

By Mary Minow, Library Law Consultant, LibraryLaw.com and Helen Adams 
 “It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.”Tinker v. Des Moines Independent Community School District, U.S. Supreme Court, 393 U.S. 503, (1969). 
THE FIRST AMENDMENT, MINORS, AND FREE SPEECH

When does a student who is a minor have the right to read a book, watch a video, or access an Internet site without being forbidden from doing so?  The answer depends in large part on the First Amendment, court decisions, and who is making the restriction. It also depends on whether the child or young adult is in a public or private school library media center, a classroom in a public or private school, or a public library. While the focus of this book is on school library media centers, information about minors’ rights in classrooms and the public library is included to provide contrast and clarification about the differences.

The First Amendment of the United States Constitution, along with state constitutions, forbids the government from abridging free speech:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances. 
U.S. Constitution, First Amendment

Courts have interpreted “freedom of speech” more broadly than solely verbal communication. The Supreme Court is the interpreter of the First Amendment, and its decisions, along with those by lower courts, frame the parameters of minors’ free speech rights. For example, in 1965, three public school pupils in Des Moines, Iowa, were suspended from school for wearing black armbands to protest the Vietnam War.  The students challenged the suspension, and the Supreme Court ruled in Tinker v. Des Moines Independent Community School District (1969) in favor of the students. It said in this case that wearing armbands was not disruptive conduct and was closely akin to “pure speech.” While not a case directly related to school libraries, the Tinker decision is frequently cited in First Amendment references and is important in the context of minors’ rights in school settings.

Under the umbrella of First Amendment “free speech,” court decisions have also recognized a minor’s right to receive information. In Board of Education v. Pico, the only case of school library censorship to reach the U.S. Supreme Court, a plurality of the justices (defined as “a large number that does not constitute a majority”
) recognized that minors have a “right to receive information.” Although the decision was issued without a majority opinion, which means it is not binding, this concept is frequently cited in other court decisions and has continued to play a critical role in subsequent library-related cases.

Does the Supreme Court’s recognition of a minor’s right to “receive information” mean that a student in early elementary grades may legally claim access to the same print or electronic resources selected for middle and senior high school students? The answer is generally no. In practical terms, the school’s role as an educator confers authority to the library media specialist to apply materials selection criteria including appropriate for the age, interests, emotional development, ability levels, learning styles, and social development of the students for whom the resources are intended. Reviews and selection tools provide guidance on the reading level and interest level of the work being considered. 

Private Versus Public Schools

The First Amendment only forbids government restrictions on speech. It does not forbid private institutions’ restrictions on speech. Private schools generally can legally restrict children’s viewing or reading materials without violating the federal Constitution. Administrators and teachers should be aware, however, that there may be state, local, or institutional rules that give children free speech rights, even in a private school environment. For example, California state laws guarantee a large measure of free speech, even to students in private schools. California Education Code § 48950 states that private secondary schools may not “make or enforce any rule subjecting any high school pupil to disciplinary sanctions solely on the basis of conduct that is speech or other communication that, when engaged in outside of the campus, is protected from governmental restriction by the First Amendment to the United Constitution or Section 2 of Article 1 of the California Constitution.”

Defining the Term “Government”


In the First Amendment, the term “government” has a broad definition and includes all government officials such as legislators, governors, and mayors. In the world of public education, it may include the board of education and the principal, who set policy for how schools will operate.
 

Public schools present a complicated setting for minors’ First Amendment rights. They must be careful when restricting children’s speech, which includes their right to receive information via books, video presentations, the Internet, and other means.  As part of local government responsibilities, school boards are charged with guiding children’s education and necessarily must make choices in order to purchase materials that students receive. The school board has broad discretion in choosing the material it allows teachers to use in the classroom.  Courts have consistently cited the purpose of the school as “inculcating fundamental values necessary to the maintenance of a democratic political system.”


School administrators and the Board may also remove books from the curriculum as long as they have a reasonable educational basis for doing so. Case law on student First Amendment rights such as Virgil v. School Board of Columbia County, 862 F.2d 1517 (11th Cir. 1989) and the Right to Read Defense Committee v. School Committee of the City of Chelsea, 454 F. Supp. 703 (D. Mass. 1978) differentiates between the broad administrative control administrators and boards of education have on the removal of curricular materials required in courses and the narrow control administrators have when it come to removing library resources intended for free inquiry by students.
  For more information, refer to Figure 2.3, “Court Cases on Intellectual Freedom Involving Minors’ Rights located later in Chapter 2.” 
When the restriction on the right to receive information takes place in a school library on the other hand, the courts are more reluctant to give the school board such broad discretion. In the Supreme Court case Board of Education v. Pico, Justice Brennan wrote that although local school boards must be permitted to establish and apply their curriculum with broad discretion in order to transmit community values, at the same time, school boards are bound to uphold the First Amendment.

The Justices in the Pico case were divided in their opinion. There was no majority vote on the key issues of the case, and the case was later settled. Although this means that the opinion has little value as a binding precedent setting opinion on school library censorship, lower courts have cited Pico for the principles expressed in Justice Brennan's opinion.  These include: 
· School boards may remove materials from a school library if they find the books “pervasively vulgar” and “educationally unsuitable.”  

· School boards may not remove books from school library shelves simply because they dislike the ideas contained in those books. 

· School boards may not remove school library books in order to try to proscribe what they deem to be orthodox in politics, nationalism, religion or other matters of opinion.

The Pico opinion emphasized that book removal from the school library was the issue. There is no First Amendment requirement for a library to purchase a particular item. However, once that item has been acquired, a school board may not remove it based merely on the ideas contained therein. 

In a more recent case the Miami-Dade County School District Board voted to remove the Spanish and English language editions of Vamos a Cuba (or A Visit to Cuba), from its school library media centers based largely on the concerns of a parent who had been a political prisoner in Cuba. The parent believed the book failed to accurately depict life under a dictatorship. The Board disagreed with two reconsideration committees’ recommendations and the opinion of the district’s superintendent to retain the title and voted to remove the book, citing it as biased and inaccurate. The removal was challenged in U.S. District Court for the Southern District of Florida by another parent, the American Civil Liberties Union of Florida, and the Miami-Dade Student Government Association. 
 

In June 2006 a federal judge issued a preliminary injunction against the removal of the books from the district’s elementary school libraries and required the book be returned to library media center shelves. Judge Alan S. Gold stated when issuing the injunction, “the School Board’s claim of ‘inaccuracies’ is a guise and pretext for ‘political orthodoxy.’ ” 
 Currently the case is with the U.S. Circuit Court of Appeals awaiting a decision based on the Board’s rationale that the book should be removed because it did not mention “Cuba's lack of civil liberties, the political indoctrination of public school children, or food rationing, among other issues.”
  Florida ACLU director Howard Simon disagreed stating, "Access to information in libraries with all points of view - libraries serving as a market place of ideas - that is the heart and soul of what the First Amendment is all about. This is very dangerous ground the Miami-Dade School Board is treading on."
 

Minors’ Off-Campus Rights

In the off-campus world such as a public library, very few restrictions by government officials, such as a library board, are legally permissible even when minors are involved.  An interesting point related to public libraries was made in a dissenting opinion written by Justice Rehnquist in the Board of Education v. Pico case. He noted that the contents of the books that had been removed from the high school library were still fully accessible to any inquisitive student, since the local public library had put all nine books on display.
  

In fact, minors have greater First Amendment rights when they leave the school setting and venture into the public library, bookstores, or access the Internet in public commercial settings such as Internet cafes. However, it is worth noting that whether in an off-campus or school setting, the chief difference between minors’ and adults’ First Amendment rights is that children and young adults do not have a right to materials considered “harmful to minors.”  Such materials are defined by state law and focus on sexual content. 

THE INTERNET AND MINORS’ RIGHTS

The Internet has brought much unwanted material to school library media centers.  The Pico distinction between acquiring and removing unwanted materials can no longer be neatly applied. In 2000 Congress passed the Children’s Internet Protection Act (CIPA), which requires schools and public libraries that receive certain federal funds to use “technology protection measures”  or filters to block the following

· visual depictions of “child pornography” as defined under Section 22 of Title 18 of U.S. Code, 

· “obscenity” as defined under Section 1460 of Title 18 U.S. Code, and

· material “harmful to minors” as defined in Section 1703 of Title 17 of U.S. Code.
 

Schools and school libraries did not challenge CIPA in the Courts. School libraries could not join the American Library Association (ALA) in its legal action against CIPA, because school libraries are not legal entities unto themselves, but rather indirect recipients of the federal discounts that are directed by law to the schools as elementary and secondary educational institutions.  Although ALA offered support to any legal effort by schools to challenge CIPA in the courts, no school entity chose to do so. 

On the other hand, the ALA did challenge CIPA as unconstitutional on behalf of public libraries, saying that the filters used to block these images are not precise and block many websites that are protected under the First Amendment, such as the site for Super Bowl XXX. The Supreme Court ruled in United States v. American Library Association that the law requiring filters did not violate the First Amendment rights of library users.  However, the Court noted that only speech unprotected by the First Amendment - obscenity, child pornography, and material “harmful to minors” - was restricted. It added that public libraries may disable the filters if material that falls outside the definition of restricted speech is blocked beyond the requirements of CIPA. 

Although the decision applies to public libraries, the reasoning based on the text of the law applies to schools as well.  That is, CIPA only requires schools to block images or visual depictions of child pornography, obscenity and material legally defined as “harmful to minors.”

Defining and Interpreting “Harmful to Minors
The federal definition of “harmful to minors” under CIPA is: “any picture, image, graphic image file, or other visual depiction that -- (A) taken as a whole and with respect to minors, appeals to a prurient interest in nudity, sex, or excretion; (B) depicts, describes, or represents, in a patently offensive way with respect to what is suitable for minors, an actual or simulated sexual act or sexual contact, actual or simulated normal or perverted sexual acts, or a lewd exhibition of the genitals; and (C) taken as a whole, lacks serious literary, artistic, political, or scientific value as to minors.”
 

In other words, the materials must depict sexual content and must meet all three criteria: they must appeal to a prurient interest, they must depict sexual contact in a patently offensive way, and they must, taken as a whole, lack serious value, in order to be “harmful to minors.” 

However, in 2000 Congress also passed the Neighborhood Children’s Internet Protection Act (NCIPA) as a companion measure to CIPA. NCIPA applies only to schools (and libraries) receiving E-rate discounted services and specifies that schools must create and implement an Internet safety policy that addresses access by minors to “inappropriate matter” on the Internet and World Wide Web as well as other provisions related to the safety and security of minors online, unlawful activities by minors while online, and protection of the personal information of minors.
 

Under NCIPA, the school board or local educational agency still enjoys its broad discretion as an educator of youth to try to determine what gets blocked on the Internet. While CIPA defines the term “harmful to minors,” NCIPA does not provide a definition for “matter inappropriate for minors,” instead allowing the local school board or governing body to determine what is and is not inappropriate for minors to access under its Internet safety policy, often referred to as an acceptable use policy or AUP. NCIPA states that the federal government is not to define “inappropriate matter” for minors: 

``(2) LOCAL DETERMINATION OF CONTENT.--A determination regarding what matter is inappropriate for minors shall be made by the school board, local educational agency, library, or other authority responsible for making the determination. No agency or instrumentality of the United States Government may;

``(A) establish criteria for making such determination;

``(B) review the determination made by the certifying school, school board, local educational agency, library, or other authority; or

``(C) consider the criteria employed by the certifying school, school board, local educational agency, library, or other authority in the administration of subsection (h)(1)(B).

On the question of whether schools may disable filters when requested by students and staff, the answer depends on the type of federal funding the school or district is receiving. Currently recipients of the Elementary and Secondary Education Act  (ESEA) federal funding, under 20 USC 6777(c),  may allow “An administrator, supervisor, or person authorized by the responsible authority under subsection (a) of this section” to “disable the technology protection measure concerned to enable access for bona fide research or other lawful purposes.”
 

Therefore, those school staff authorized by district administration may disable the filter if the request by the minor student (under 17) is to view materials that are not child pornography, obscenity, nor "harmful to minors.” 

On the other hand, recipients of E-rate program funding, according to 47 USC 254(H), may disable filters only for adults for bona fide research.
 However, if a district over-blocks beyond the requirements of CIPA, district staff may unblock for minor students engaged in legitimate research an over-blocked site that does not include visual depictions of child pornography, obscenity, or material legally defined as ‘harmful to minors.’ To be safe, school personnel should check if their state laws or local school policies are more restrictive, although such limitations may not be constitutional. It would take a court challenge to determine this for certain. Summaries and links relating to state laws on filtering in libraries are located at the National Conference of State Legislatures website [http://www.ncsl.org/programs/lis/cip/filterlaws.htm]. 

MINORS’ RIGHTS AND VIOLENCE

In recent years as the dimension of violence in video games has escalated, there have been repeated attempts by local and state governments to restrict minors' access to depictions of decapitations, serial killings, and other violent acts. Each time these laws are challenged, and each time they have been overturned by the courts. Courts have not upheld restrictions on minors' access to materials that are violent, hateful, inappropriate, or disgusting outside the classroom. For specific cases related to violent video games such as American Amusement Machine Association v. Kendrick (2001), see Figure 2.3, the "Court Cases on Intellectual Freedom Involving Minors’ First Amendment Rights" at the end of this chapter.
Inside the classroom, however, and to an extent, inside the school library, school boards and staff can restrict materials based on "educational suitability," even if those resources are not within the legal definition of "harmful to minors." For example, if a school’s Internet Acceptable Use Policy states that students may access only those sites related to district educational goals, it would be difficult for a student to argue that viewing a site dedicated to photos that oppose those goals is within his or her First Amendment rights to receive information

Understanding the U.S. Court System
Knowledge of the federal and state judicial system is important to comprehend how the courts affect minors’ First Amendment rights in school libraries and where their rulings apply. The U.S. judiciary consists of the U.S. Supreme Court, 13Federal Appellate Circuits (court regions), 94 Federal District Courts, and 50 state court systems.
  First Amendment cases are usually heard in federal courts, but they may also be heard in state courts. 

The decisions by the U.S. Supreme Court are binding everywhere in the United States. Federal Appellate Circuit decisions are binding only in their own geographic regions.  For example, First Appellate Circuit decisions are binding only in Maine, New Hampshire, Massachusetts, Rhode Island and Puerto Rico, the geographic area for the First Appellate Circuit. Each circuit’s decisions can be persuasive, or considered by a court in another circuit, even though they are not binding outside their jurisdictions. Figure 2.1 depicts 11 of the 13 Federal Appellate Circuits. 


Figure 2.1: Federal Appellate Circuits

Source,  http://www.uscourts.gov/courtlinks 
Federal District Courts are lower courts, and their decisions are also binding only within that specific jurisdiction.  For example, Counts v. Cedarville School District, 295 F.Supp.2d 996 (W.D. Ark. 2003), described later in the chapter, was heard in the [Federal] Western District Court of Arkansas and is binding only in the western region of Arkansas. Figure 2.2 shows the hierarchical nature of the federal court system. 
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Figure 2.2: Hierarchy of Federal Courts and Their Decisions

The Effect of Case Law on Intellectual Freedom in Schools

Legislatures write and pass laws, but the interpretation of law in specific circumstances is left to state and federal courts. Court decisions result in “case law.” Case law is “law based on judicial decision and precedent rather than on statutes.”
 School library media specialists and other educators use case law to learn how courts have ruled in cases involving minors’ First Amendment rights and to interpret local school and school library situations. 

Counts v. Cedarville School District (2003) is an example of a legal battle that resulted in case law. In this lawsuit, the school board voted to limit access to the Harry Potter books in the school library collection because it perceived that the books encouraged disobedience and included characters engaging in witchcraft and the occult.  The board required students to have signed permission slips from their parents or guardians before checking out the books. The Court reversed the board’s decision, citing Tinker V. Des Moines Independent Community School District (1969) and ruling that there was no evidence that showed substantial disruption with school activities if students were allowed unfettered access to the books. Schools may not restrict access to the books based on the ideas expressed and that even a minimal loss of First Amendment rights is injurious.
 As a result, the Harry Potter books were returned to unrestricted circulation in the school library. As noted earlier, this decision is binding only in the Western District of Arkansas, but it may be persuasive or considered by other federal courts in future cases. 

Library media specialists must know about recent court cases affecting minors’ First Amendment rights in school libraries and be cognizant of the jurisdiction of the court making the ruling. The ALA’s American Libraries Online reports on significant court decisions affecting libraries. [http://www.ala.org/ala/alonline/index.cfm]  Findlaw [http://lp.findlaw.com] maintains a searchable summaries archive for opinions issued since September 2000 by the U.S. Supreme Court, the Federal Circuit Courts, the California Supreme Court and Court of Appeal, the Texas Supreme Court and Criminal Court of Appeal, and the New York Court of Appeals.
 For questions relating to local ordinances, state and federal laws, and case law and how they may apply to district policy or local situations relating to minors’ First Amendment rights, check with your institution’s legal counsel. For additional information on how the courts’ view minors’ First Amendment rights, see the Figure 2.3, “Court Cases on Intellectual Freedom Involving Minors Rights” at the end of this chapter. The table shows the development of case law relevant to school library censorship from the present day to 1969. While not all cases are directly related to school libraries, the progression of minors’ rights in schools and libraries is evident.
KEY IDEAS SUMMARY

This chapter covered a broad range of issues related to minors’ First Amendment rights. To review the major ideas:  

· The First Amendment of the United States Constitution protects minors’ free speech rights including the right to receive ideas. 

· The Supreme Court, along with lower federal and state courts, interpret how the First Amendment applies to minors. 

· Minors’ First Amendment rights may be different or limited depending upon where the individual is exercising the right of free speech – a public or private school classroom, a school library, or a public library. Minors’ free speech rights are substantial but do not equal those of an adult citizen. 

· School library media specialists and other educators use case law to learn how courts have ruled in cases involving minors’ First Amendment rights and to interpret local school and school library situations. <<<end bulleted items, end boxed grayed boxed area 
FIRST AMENDMENT RESOURCES

· American Library Association, Office for Intellectual Freedom. “First Amendment Resources, Advocates, and Notables First Amendment Court Cases,” http://www.ala.org/ala/aboutala/offices/oif/firstamendment/courtcases/courtcases.cfm 
This extensive listing of online resources on the First Amendment and its relationship to libraries is a good beginning point for library professionals.

· Chmara, Theresa. “Minors’ First Amendment Rights to Access Information,” In Intellectual Freedom Manual, 7th ed. Office for Intellectual Freedom, American Library Association, 384-393. Chicago: American Library Association, 2006. 

The short essay reviews the rights of minors to receive information centering on court cases and their impact on student patrons’ rights to use materials in the library as well to access information via the Internet. 

· Doyle, Robert P. Banned Books: 2007 Resource Guide. Chicago: American Library Association, 2007. 

The resource guide is published every three years to promote Banned Books Week and contains information on notable First Amendment court cases and quotations about the First Amendment.
· First Amendment First Aid Kit, http://www.randomhouse.com/teens/firstamendment/
Maintained by Random House Children’s Books, the site includes short essays by authors whose books have been challenged, strategies for school library media specialists to combat censorship, and a list of organizations that will assist in the event of a challenge.

· Haynes, Charles C., Sam Chaltain, John E. Ferguson Jr., David L. Hudson Jr., and Oliver Thomas. The First Amendment in Schools. Alexandria, Virginia: Association for Supervision and Curriculum Development and the First Amendment Center, 2003.


This concise but very informative book answers questions about applying the First Amendment to issues in schools. Particularly of interest are the chapters on use of the Internet and book removal from school library media centers.
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· “Minors' Rights to Receive Information Under the First Amendment,” Memorandum,  Jenner & Block, prepared by Theresa Chmara and Daniel Mach, February 2, 2004, http://www.ala.org/ala/aboutala/offices/oif/ifissues/issuesrelatedlinks/minorsrights.cfm  
A legal memorandum from Jenner & Block lawyers to the Freedom to Read Foundation on minors’ First Amendment rights to receive information which includes a discussion of the use of Internet filtering software.
� Bryan A. Garner, ed., Black’s Law Dictionary, 7th ed. (St. Paul, Minnesota: West Group, 1999), 1176.


� Cal. Educ. Code § 48950.  (a) School districts operating one or more high schools and private secondary schools shall not make or enforce any rule subjecting any high school pupil to disciplinary sanctions solely on the basis of conduct that is speech or other communication that, when engaged in outside of the campus, is protected from governmental restriction by the First Amendment to the United States Constitution or Section 2 of Article 1 of the California Constitution.


� Intellectual Freedom Committee 2005-2007, The Association for Library Service to Children (ALSC), “Kids, Know Your Rights! A Young Person’s Guide to Intellectual�Freedom,” p. 2, � HYPERLINK "http://www.ala.org/ala/alsc/alscpubs/KidsKnowYourRights.pdf/" ��http://www.ala.org/ala/alsc/alscpubs/KidsKnowYourRights.pdf/� .


� Ambach v. Norwick, 441 U.S. 68, 76-77, (1979), cited in Bd. of Education, Island Trees Union Free School District v. Pico, 457 U.S. 853, 864 (1982).


� Robert P. Doyle, Banned Books: 2007 Resource Guide (Chicago: American Library Association, 2007), 182-186.


�Bd. of Education, Island Trees Union Free School District v. Pico, 457 U.S. 853 (1982). � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=457&invol=853/" �http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=457&invol=853/�. See also Pico, 457 U.S. at 871.


� ACLU of Fla., Inc. v. Miami-Dade County Sch. Bd., 439 F. Supp. 2d 1242, 2006 U.S. Dist. LEXIS 50502; see also “Laura Wides-Munoz, “Children’s Book about Cuba at the Center of an Emotional Court Battle,” Miami-Herald.com” June 5, 2007, � HYPERLINK "http://www.miamiherald.com:80/775/story/129207.html" ��http://www.miamiherald.com:80/775/story/129207.html�


� “It’s Back to School Libraries for a Visit to Cuba,” American Libraries Online, July 28, 2006, � HYPERLINK "http://www.ala.org/ala/alonline/currentnews/newsarchive/2006abc/july2006a/vamosagain.cfm/" ��http://www.ala.org/ala/alonline/currentnews/newsarchive/2006abc/july2006a/vamosagain.cfm/� .


� Laura Wides-Munoz, “Children’s Book about Cuba…”


� Ibid.


� Bd. of Education, Island Trees Union Free School District v. Pico, 457 U.S. 853, 915 (1982)(J. Rehnquist, dissenting).


� Children’s Internet Protection Act, PL 106-554, 2000, � HYPERLINK "http://www.cdt.org/legislation/106th/speech/001218cipa.pdf/" ��http://www.cdt.org/legislation/106th/speech/001218cipa.pdf/� .


� PL No. 106-554 Section 1711 of the Act amends the Elementary and Secondary Education Act of 1965, 20 U.S.C. §§ 6801 et seq. Section 1721 amends section 254 (h) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151 et seq.  See also Texas Library Association TLA TEXLINE NO. 130, Legislative Issues Network, Posted: June 1, 2002, �HYPERLINK "http://www.txla.org/pubs/texline/020601.html"��http://www.txla.org/pubs/texline/020601.html�    


� 20 U.S.C. § 9134(f)(7)(B)


� Public Law 106-554, Subsection C. Neighborhood Children’s Internet Protection Act, Sections 1731-1733, http://ifea.net/cipa.html/.


� Public Law 106-554, Subsection C. Neighborhood Children’s Internet Protection Act, Sec. B (2), http://www.ifea.net/cipa.html/.


� 20 USC § 6777 (c)


� 47 USC § 254(H) (D) (A) (i)


� U.S. Courts, the Federal Judiciary, � HYPERLINK "http://www.uscourts.gov/faq.html/" ��http://www.uscourts.gov/faq.html/� .


� “Case Law” definition, Answers.com, � HYPERLINK "http://www.answers.com/topic/case-law/" ��http://www.answers.com/topic/case-law/�.


� Counts v. Cedarville School District, 295 F.Supp.2nd 996 (W.D. Ark.2003)


� Findlaw, “Opinion Summaries Archive,” � HYPERLINK "http://lp.findlaw.com/" ��http://lp.findlaw.com/� .





